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This paper considers the relationship among the inferential style characterizing a society,
its litigation system, and other aspects of its culture. Differences between common law and
Continental systems of litigation are associated with a stronger individualistic tendency
in Anglo-American society than in Continental societies. William Twining’s model of
the ‘rationalist’ tradition in Anglo-American adjudication and evidence scholarship, as
modified by an overlay of individual rights, tracks important differences between the
common law system, on the one hand, and Asian litigation systems, particularly East
Asian systems, on the other, and between Western and Asian styles of thinking. The paper
speculates that one reason the jury system has taken root in the Anglo-American system
is that Anglo-American culture is more likely to generate among its people habits and
customs of deliberation that will make them willing and effective jurors.
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This paper represents a departure for both of us. That we have never worked together before
is only the first point of departure. When we write a paper, each of us usually begins with a
specific question that he hopes to answer, or a particular point or set of points that he hopes
to make. But in this case we have been motivated by the nature of this conference1 to ask
what we could learn from each other that would be of mutual interest, and perhaps also of
interest to the other participants in the conference. One of us is a cognitive psychologist
who studies decision-making, including its variation across cultures. The other is a legal
scholar who spends some of his energy considering inference within the framework of the
Anglo-American system of litigation. There is some overlap to our areas of interest, and it
has seemed to us that it is an overlap that is congruent with the theme of the conference.

Our topic, then, is the set of relations among culture, litigation decision system, and
inference. We mean to use the term culture—one that has an extraordinary multiplicity

1 Conference:Inference, Culture and Ordinary Thinking in Dispute Resolution, Cardozo School of Law, New
York City, April 27–29, 2003.
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of definitions2—in a non-technical way, to mean the set of traditions, practices, and
philosophical orientations that are shared by, or at least familiar to, a given people. Because
the litigation system and the inferential style of people living within the society are the
other focuses of our inquiry, we will use the term culture in contradistinction from, rather
than to include, both these phenomena; we do this for ease of reference, so that we can
speak simply of culture rather than ‘other aspects of culture’. Characterizing a litigation
decision system includes such matters as: Who decides disputes? What is the nature of
the resolution? How are information and arguments presented to the decision-makers, and
who controls that process? By inference, we mean: How do people within a given society
reach their conclusions about factual matters that, at least at the beginning of the inquiry,
are uncertain?

It is plausible to expect complex relationships among culture, the litigation system,
and the inferential system of people living within the society. Thus, culture might affect
inferential style not only directly but also indirectly, if culture affects the nature of the
litigation decision system that is employed and that system affects inference. Furthermore,
the causal relations may simultaneously operate in the opposite directions. For example,
the inferential style of a people might play a direct role in shaping their culture. Moreover,
it might affect the litigation decision system that they use, and that system may play a role
in shaping the culture.

1. The ‘rationalist’ model

A useful starting point for us is William Twining’s model of the ‘rationalist’ tradition in
Anglo-American adjudication and evidence scholarship. (We take Twining’s use of the
term rationalist to connote a particular style of thought and decision-making, rather than
any exclusive claim to ‘rationality’ and hence superiority to alternative styles.) Here is
his prescriptive model of adjudication, presented in somewhat rearranged form and with
emphasis on aspects of particular interest to our inquiry:

The direct end of adjective law isrectitude of decision through correct
application of substantive laws deemed to be consonant with utility (or
otherwise good) andthrough accurate determination of the true past facts
material toprecisely specified allegations expressed incategories defined in
advance by law (i.e. facts in issue)proved to specified standards of probability
or likelihood on the basis of the careful and rational weighing of evidence
which is both relevant and reliable presented (in a form designed to bring out
truth and discover untruth) to supposedly competent and impartial decision-
makers with adequate safeguards against corruption and mistake and adequate
provision for review and appeal.

Alongside this model, Twining presents a set of common assumptions underlying
rationalist theories of evidence and proof. Among these are the following:

• Knowledge about particular past events is possible.

2 See LEE, I. 2001 Culturally-based copyright systems?: the US and Korea in conflict.Wash. U. L. Q., 79,
1103, 1108–1111.
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• Establishing the truth about particular past events in issue in a case (the facts in issue)
is a necessary condition for achieving justice in adjudication; incorrect results are one
form of injustice.

• The establishment of the truth of alleged facts in adjudication is typically a matter of
probabilities, falling short of absolute certainty.

• The notions of evidence and proof in adjudication are concerned with rational methods
of determining questions of fact; in this context operative distinctions have to be
maintained between questions of fact and questions of law, questions of fact and
questions of value and questions of fact and questions of opinion.

• Judgments about the probabilities of allegations about particular past events can and
should be reached by reasoning from relevant evidence presented to the decision-
maker.

• The pursuit of truth. . . is to be given a high, but not necessarily an overriding, priority
in relation to other values, such as the security of the state, the protection of family
relationships or the curbing of coercive methods of interrogation.3

Twining’s model shows a clear link between the litigation decision system and
inferential style: The adjudicatory system requires proof to degrees of probability that can
at least be expressed verbally. As for the epistemic assumptions underlying the theory of
evidence, it gives probability a central role, in establishing both a floor and a ceiling on
what is feasible. The ceiling is that the establishment of factual propositions is generally
a matter of probability rather than of certainty, and the floor is that judgments about
probabilities can and should be reached by reasoning about evidence.

It is plausible to suppose that the causation between litigation system and inferential
style runs both ways. Looked at from one direction, the litigation system sets the standard
of persuasion required for a claim to succeed at given levels of probability to reflect
the various social interests at stake,4 and then those who implement the system must
determine whether that standard has been met. Looked at from another direction, standards
of persuasion articulated in this way would not likely arise unless those who were called
on to implement them were comfortable with a rather sophisticated sense of probability.

Furthermore, there is a clear cultural link to this style of adjudication and inference. In
asociety in which probability, outside the law as well as within it, is conceptualized in non-
continuous terms, then proof is likely to be so conceptualized as well. The development of
a gradualist approach to proof occurred over an extended period, as did the development
of a gradualist approach to probability, a change in which theologians, philosophers,
and scientists as well as lawyers played leading roles.5 The leading English philosopher
articulating such a gradualist approach to probability was John Locke, and his thinking
had a clear impact on approaches to inference in litigation, as reflected most notably in

3 TWINING, W. 1990Rethinking Evidence: Exploratory Essays, p. 73.
4 See e.g. LEMPERT, R. O. 1977 Modeling relevance.Mich. L. Rev., 75, 1021.
5 See the considerably different accounts of FRANKLIN , J. 2001The Science of Conjecture: Evidence and

Probability Before Pascal, and of SHAPIRO, B. J. 1991 ‘Beyond Reasonable Doubt’ and ‘Probable Cause’:
Historical Perspectives on the Anglo-American Law of Evidence, pp. 8–9; SHAPIRO, B. J. 1988 Probability
and Certainty in Seventeenth-Century England: A Study of the Relationship Between Natural Science, Religion,
History, Law and Literature, pp. 163–193.
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Gilbert’s celebrated treatise on evidence, which begins with an explicit endorsement and
summary of Locke’s approach.

2. Individual rights and the comparison to the Continental model

But now we must confront this oddity: Although Twining developed his models from
Anglo-American writings, he notes that some civilian proceduralists have suggested that
they fit Continental models of procedure better than they fit the Anglo-American model.
This, he says, is because ‘it is generally recognized that inquisitorial systems are more
directly and consistently concerned with the pursuit of truth and the implementation of
law than adversarial proceedings, the primary purpose of which is legitimated conflict-
resolution’.6

We would put the matter somewhat differently. In common law systems, more than in
Continental systems, the pursuit of truth is considerably constrained by the felt need to
vindicate individual rights.7 And this felt need has strong and deep links both to culture
and cognition. For centuries, observers both in England and on the Continent have regarded
the English as freer and more individualistic than Europeans. Whatever the causes of
this perception, it has been broadly held since at least the thirteenth century, when the
encyclopedist Bartholomaeus Anglicus described his fellow Englishmen as ‘free men of
herte and with tongue’.8 In any event, the strong English sense of individualism and
individual right migrated to America and intensified there. A rights orientation is especially
strong in the United States, which at its founding declared its devotion to individual rights
and very early established an extensive set of litigation rights in its Constitution. Even
today, the individualistic tendency in Anglo-American society has significant cognitive
implications,9 and it has had a profound impact on the common law’s procedural and
evidentiary system.

Perhaps most importantly, two complementary rights underlie the adversarial system.
On the affirmative side is the right of a party to present evidence supporting his case—
reflected not only in the Compulsory Process Clause of the sixth amendment to the
United States Constitution but also in the maxim that a party is entitled to ‘every
person’s evidence’. This is true in criminal cases as well as in civil cases, for until
the nineteenth century most prosecutions were privately initiated and pursued, matters
of private vengeance by those wronged.10 On the negative side is the right to confront
adverse witnesses—to be brought ‘face to face’ with them when they testify and to submit

6 Pp. 76–77.
7 This is a point made at length in FRIEDMAN, R. D. Anchors and flotsam: is evidence law ‘adrift’?, 107

YALE, L. J. 1998 a review of DAMA ŠKA, M. R. 1997Evidence Law Adrift, pp. 1921, 1934–1941.
8 The English system of land ownership, emphasizing individual rights and ownership and relatively free

transferability, no doubt played a significant part in this understanding. See TRIANDIS, H. C. 1995Individualism
and Collectivism, p. 19 (‘The individualism of John Locke was countered by the collectivism of Jean-Jacques
Rousseau, who in hisSocial Contract argued that the individual is free only by submitting to the general will’.).

9 HAMPDEN-TURNER, C. & TROMPENAARS, A. 1993The Seven Cultures of Capitalism: Value Systems for
Creating Wealth in the United States, Japan, Germany, France, Britain, Sweden, and the Netherlands, pp. 47–72,
discussed in NISBETT, R. E. 2003The Geography of Thought: How Asians and Westerners Think Differently . . .

and Why, pp. 63–65.
10 See FRIEDMAN, R. D. & M CCORMACK, B. 2002 Dial-in testimony.University of Pennsylvania L. Rev.,

150, 1171, 1248–1249, and sources cited there.
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them to questioning. This right, too, is expressed in American constitutional law, in the
Confrontation Clause of the Constitution, but it has clearly been a central part of the
common law system, in both civil and criminal cases, for several centuries.

Other aspects of the common law system, too, may be understood as in large part
vindications of individual rights. Traditionally the jury has been celebrated in large part
as a bulwark against state oppression. The right to counsel and the evidentiary privilege
that protects it, the presumption of innocence, the privilege against self-incrimination, the
set of evidentiary rules restricting evidence of prior misconduct and character of a person,
and the high standard of persuasion necessary for conviction of crime, all serve much the
same purpose. The standard of persuasion is particularly worth noticing in this context. It
represents a judgment that convicting an innocent defendant is a far worse outcome than
failing to convict a guilty one—a judgment that appears to find deeper support in Anglo-
American society than in others.11

The pervasiveness of claims of individual right in American litigation is suggested by
the fact that sometimes they bump up against each other, as when a party seeks to present
evidence that another person claims a right to withhold, often on privacy-related grounds
such as privilege or the considerations underlying rape shield laws.

In short, we believe that theaim of the common law system is truth determination—
indeed, with parties on either side claiming a right to be vindicated by determination of
the truth, it could hardly help be otherwise—but that the attempt to achieve that aim must
be conducted consistently with a panoply of individual rights. Though rights of this sort
are hardly unknown in Continental systems, they are not nearly so strong in such systems,
with their traditions of judicial control of the gathering and presentation of evidence and
of taking the evidence out of the presence of the parties.

In contending that the truth-determining power of the common law system must be
achieved consistently with the protection of individual rights, we do not mean to argue that
ultimately the common law system is deficient in truth determination as compared to the
Continental system. Adversarial and inquisitorial systems each have their advantages in
ascertaining the truth. It may be that, notwithstanding the constraints created by individual
rights, the truth-determining advantages of the adversarial system are nevertheless so
strong that it comes out ahead of the inquisitorial system in this regard. Indeed, we suspect
that this is so. The adversarial system gives important incentives to the opposing parties
and it better tracks the rhetorical system that, since the time of the ancient Greeks, has
been thought to have significant benefits for truth determination.12 Indeed, many of the
individual rights guaranteed in the adversarial system are meant toensure that the system
does what it can to resolve uncertainty as accurately as possible, consistently with the
societal assessment of the relative costs of the respective possible errors. But we will not
review this well-trodden ground.13

Werecognize, of course, that most disputes in common law systems, even if they reach
formal litigation, are resolved by some form of settlement before the facts are tried. But that
does not negate the fact that the system places a high priority on truth-determination. Risk

11 VOLOKH, A. 1997 n guilty men.U. Pa. L. Rev., 146, 173.
12 FREELEY, A. J. 1976Argumentation and debate: Rational decision making.
13 See e.g. LANDSMAN, S. 1984The Adversary System: A Description and Defense; LANGBEIN, J. H. 1985

The German advantage in civil procedureU. Chi. L. Rev., 52, 823.
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aversion and the costs of proceeding with litigation account for the incentives of the parties
to settle—and, in recent times, the latter factor has given the adjudicative system itself
substantial reason to facilitate settlement. Negotiations are conducted in the shadow of the
law, anticipating the probable outcome were negotiations to fail, and so even if the rights
of the parties never are formally invoked and factual findings are never made, those rights
and the anticipated findings usually play a very substantial role in determining outcomes.

3. Asian models compared

Twining does not compare his model to Asian systems. But it is striking that the rationalist
model, as modified by the overlay of individual rights that we have discussed above,
tracks important differences between the common law system on the one hand and Asian
litigation systems, particularly East Asian systems, on the other, and between Western and
Asian styles of thinking.

On their face, we should note, many Asian litigation systems closely resemble
European ones, because in the twentieth century they adapted European models, directly
or indirectly. Adopting systems based on European codes was presumably particularly
attractive to Asians because the codes purport to be complete in and of themselves, and
did not rest on centuries of evolution that would be difficult to assimilate. But in execution,
many Asian systems bear the mark of their underlying cultural orientations.14

Our discussion here necessarily paints with a very broad brush. Of course, all Asians
are not alike, nor are all East Asians, just as all Westerners are not alike—and just as
all Asian or even East Asian legal systems and all Western legal systems are not alike.15

Nevertheless, a considerable body of the research so far does tend to show striking and
consistent cognitive differences between Asians and Westerners, taken in the aggregate,
even when several Asian and several Western groups are included.16

Rectitude of decision and the determination of facts

At the outset, consider the goal of the adjudicative system. Under the rationalist model, the
aim of the system is ‘rectitude of decision through correct application of substantive laws
. . . through accurate determination of the true past facts’. Thus, ‘[e]stablishing the truth
about particular past events in issue in a case (the facts in issue) is a necessary condition
for achieving justice in adjudication’. And a large part of the reason for this orientation, at

14 See FEINERMAN, J. V. 1995 The history and development of China’s dispute resolution system, inDispute
resolution in the PRC: A Practical Guide to Litigation and Arbitration in China, (Hunter, C. ed.), vol. 5, p. 7.
(noting that although ‘[t]he indigenous Chinese traditions embodied in the Confucian moral imperative. . . are
rightly not emphasized in a discussion of modern PRC commercial practice,. . . they remain an important aspect
of China’s informal “legal” tradition,’ and ‘their persistence is a tacit, cohesive theme’ bearing on contemporary
commercial dispute resolution).

15 For a discussion of the substantial differences in philosophies and ways of life among Asian peoples, see
NAKAMURA , H. 1988The Ways of Thinking of Eastern Peoples. Different regions of Asia have, of course, been
subjected to markedly different influences—for example, Islam in western Asia, British rule in south Asia, and
both in some regions.

16 See ORTNER, S. 2003 East Brain. West Brain.New York Times Book Review, April 20, 2003, p. 17
(reviewing Nisbett’sGeography of Thought and criticizing his ‘drive to divide the world into these monolithic
units of East and West’).
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least in the common law system, is a sense that the rights of the parties will be violated if
the system does not attempt to achieve a result consonant with the facts and the law.

For several related reasons, Asian systems have less of a need and inclination to make
‘accurate determination of the true past facts’. First, the goal of some Asian systems,
at least Chinese systems, is generally understood more to be to achieve social harmony.
This is in keeping with an orientation that is deeply embedded in East Asian culture and
thinking, most notably Confucianism and Taoism, in which the welfare of the individual
is subordinated to that of the community.17 Properly understood, social harmony is not the
principal end in itself but rather an essential means to protecting the state and the ‘proper’
social order, which is marked by hierarchical relationships.18 ‘Harmony,’ then, tends to
be imposed on the society by the elite to preserve the existing hierarchy. To the extent
there is a sense of individual right, it tends to be of an individual’s ‘share’ of a collective
right.19 Indeed, presumably in large part because of this state-protecting orientation, the
traditional law of China featured neither a sturdy presumption of innocence—which even
today remains controversial there—nor a judiciary independent from the administration.20

Second, Asians are less likely than Westerners, and particularly Anglo-Americans, to
find value in a confrontational, open style of debate.21 Since the time of ancient Greece, the
spirit of rhetoric has been strong in the West, and debate has been seen as likely to produce
truth. Americans are thus more likely than Asians to use a confrontation of assertions

17 One explanation given for the source of this orientation is the degree of social cooperation necessary for the
traditional Chinese style of agriculture. BECKER, C. B. 1986 Reasons for the lack of argumentation and debate
in the Far East.Int. J. Intercultural Rels., 10, 75. (‘China and Japan have been densely populated, labor-intensive
rice-growing cultures since ancient times. Their survival depended upon the peaceful cooperation of people in
each community for the irrigation and planting of rice.. . . Through such historical evolution, China and Japan
developed hierarchical societies in which the very notion of two people being absolutely equal became almost
inconceivable’.).

18 CHENGUANG, W. 1997 Introduction: An emerging legal system, inIntroduction to Chinese Law, (Wang
Chenguang and Zhang Xianchu eds.), vol. 1, pp. 5, 7. (‘Traditional Chinese law overtly recognizes and protects
the unequal status of persons.. . . The emphasis of law is on the protection of government powers and social
interests rather than on the protection of individual rights and private interests. The patriarchal system and the
totalitarian regime does not allow or even tolerate the existence of individual rights or interests that may foster
rebellion against the regime’.); See WAGATSUMA, H. & ROSETT, A. 1986 The implications of apology: law and
culture in Japan and the United States.Law & Soc. Rev. 20 461, 492. (In contrast to the American concept, ‘the
Japanese concept of apology attaches primary significance to the act as an acknowledgment of group hierarchy
and harmony,’ with less concern ‘for paying the damages and more on repairing the injured relationship between
the parties and between the offending individual and the social order that has been disturbed’; there is a premium
on ‘performing the correct external acts that reaffirm submission to that order,’ and ‘[t]he presence of internal
ambivalence is expected and accepted as not threatening’).

19 See NISBETT, supra note 8, at 197. (‘Most people, including East Asians, view societies not as aggregates of
individuals but as molecules or organisms. As a consequence, there is little or no conception of rights that inhere in
the individual’.); FEINERMAN, supra note 13, at 7. (‘From the dynastic era, beginning over 2000 years ago, until
the 19th century, China developed its own view, free from Western influence, of what constituted acceptable forms
of dispute resolution. This view, influenced by the Confucian moral imperative of litigation avoidance, believed
that the state’s law did not concern itself with disputes between private individuals. Law, instead, was concerned
only with enforcement of government policy and interests’.); WANG, supra note 17, at 7. (‘To a great extent,
private interests and rights have never been the concern of the law. This historical feature has been ingrained in
Chinese legal culture and continues to influence the current development of the legal system’.).

20 CHEN, J. 2002 A criminal justice system for a new millennium?China’s Legal Reforms and Their Political
Limits, (Eduard B. Vermeer and Ingrid d’Hooghe eds) pp. 77, 86–89, 94–95.

21 YATES, J. F. & LEE, J.-W. 1996 Chinese decision making.Handbook of Chinese Psychology, (Michael H.
Bond ed.) pp. 338–351.
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to test them, and to determine which is more probably true; they are used to doing so
by developing and testing counter-arguments. In one fascinating experiment by Peng and
Nisbett, Americans, unlike Chinese, were likely to regard a proposition that already seemed
plausible as more plausible if it was contradicted by a less plausible proposition than if
it was not so contradicted. This, as Nisbett reports, was ‘the likely result of feeling it
necessary to decide which of two conflicting propositions is correct’.22 Americans, unlike
Chinese, tend to have a lifetime habit of generating and testing counter-arguments.

Third, Asians are more willing to see right in apparently conflicting points of view. This
may result from a dialectical style of reasoning that attempts to transcend conflict rather
than to obliterate it by adopting one proposition over another. Thus, in the same study by
Peng and Nisbett, Chinese subjects—unlike Americans—were likely to find a proposition
that initially appeared relatively implausible to be more plausible if it was contradicted
than if it was not contradicted; this reflected their tendency to try to find truth in each of
two propositions even if those propositions appeared on their face to be incompatible.23

Fourth, Asians are more likely to weigh heavily the costs of confrontation. Public
debate is less common in China and Japan than in the West, and in Japan at least part
of the reason may be a history of ‘intense political repression’ attributable to a fear by
authorities that debate leads to social unrest.24 (It is a plausible supposition that the kind
of open contentiousness characteristic of the common law adversary system is feasible
over the long term only in a society that is politically robust— and also that it helps
make the society robust.) Another factor may be the fact, attributable to a Confucian
perception that a proposition cannot be assessed independently of the person who advances
it, that ‘[i]n Chinese and Japanese eyes, taking opposite sides of an argument necessarily
mean[s] becoming a personal rival and antagonist of the one who held the other side.‘25

Further, an adversarial debate or confrontation means there will be a loser as well as a
winner, and that, relatively speaking, is anathema in many Asian eyes. Hence, Asians
tend to place greater emphasis than do Westerners on mediation and other ‘off-line’
means of resolving disagreements, out of the public eye. For example, Japanese will
often engage in ‘nemawashi’—literally, a gardener’s term for preparing the roots of a tree
before transplantation—or prior consulting before a formal meeting, to achieve unanimity,
and to let people of differing opinions have time to adjust those opinions and avoid
crushing embarrassment.26 This tendency may be attributable to a key feature of relatively
collectivist societies, that because the rewards or penalties one suffers are so heavily

22 NISBETT, supra note 8, at 183.
23 Id. at 176 (noting Asian insistence on finding the Middle Way between extremes: ‘The opposite of a great

truth is also true’.).
24 BRANHAM , R. J. 1994 Debate and dissent in late Tokugawa and Meiji Japan.Argumentation & Advocacy,

30, 131, 144.
25 BECKER, C. B. 1986 Reasons for the lack of argumentation and debate in the Far East.Int. J. Intercultural

Rels., 10, 75, 78, 86.
26 See e.g. REISCHAUER, E. O. & JANSEN, M. B. 1986The Japanese Today 321–322 (rev. ed 1995); AMES,

W. L., Buying a piece of Japan, Inc.: foreign acquisitions in Japan.Harv. Int. L. J., 27, 541, 558–560. See also
NISBETT, supra note 8, at 73. (‘Debate is almost as uncommon in modern Asia as in ancient China. . . [T]he
concept of a ‘lively discussion’ does not exist in Japan—because of the risk to group harmony’.).
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dictated by how one relates to others, one has to pay more attention to satisfying others
than in a relatively individualistic society.27

Fifth, Asians tend to have a different sense of causation from the one that is most
common in the West. Asians are far more sensitive to context than are Westerners. Thus,
Asians are more likely than Westerners to regard causation, even of outcomes such as mass
murders, as the product of situational factors rather than of personal fault28—and on this
view unfortunate outcomes are not easily adjudicated or remedied.29

Categories and principles

Twining’s rationalist model of adjudication speaks of ‘precisely specified allegations
expressed in categories defined in advance by law’. This, it turns out, reflects a distinctively
Western style of thinking, not limited to legal matters. Westerners are more likely than
Asians to search for universal rules or principles to govern behaviour and justify beliefs;
Asians are relatively more likely to prefer ‘particularistic approaches that take into account
the context and the nature of the relationships involved’.30 Indeed, consistent with the rigid
and highly structured nature of traditional Chinese society, the Chinese are more likely
to regard conduct as a crime if performed by A but not if performed by B, if A and B
have different social statuses. A study by Brileyet al. suggests that, in explaining their
behaviour, Americans are more likely than Chinese to give rule-based justifications, and
the Chinese to give compromise-based justifications.31 Although all people will sometimes
set logic aside in favour of the desirability of conclusions, East Asians are more likely than
Americans to give logic subordinate weight. As one Chinese writer put it in the 1930s,

A Chinese judge cannot think of law as an abstract entity, but as a flexible
quantity as it should be personally applied to Colonel Huang or Major
Li. Accordingly, any law which is not personal enough to respond to the
personality of Colonel Huang or Major Li is inhuman and therefore no law at
all.32

27 GAENSLEN, F. 1986 Culture and decision making in China, Japan, Russia, and the United States.World
Politics, 39, 78.

28 NISBETT, supra note 8, at 111–114 (describing studies by MORRIS & PENG). See alsoid. at 127.
(‘Westerners tend to assume that events are caused by the object and Asians are inclined to assign greater
importance to the context.. . . Westerners seem to engage in more causal attributions, period’.), 197 (reporting
conclusion of study of reactions to an international air collision, that “to the Chinese, an insistence that there was
such a thing asthe cause of the accident was hopelessly limited in its perspective’).

29 See NISBETT, supra note 8, at 178. (Chinese respondents to conflict questions were far more likely than
Americans to give dialectical answer; Americans were more likely to find fault on one side and demand change
by that party).

30 NISBETT, supra note 8, at 61–62, 183–84.
31 BRILEY, D. A. et al. 2000 Reasons as carriers of culture: dynamic versus dispositional models of cultural

influence on decision making.J. Consumer Res., 27, 157.
32 YUTANG, L., My Country and My People (c. 1935), quoted in NISBETT, supra note 8, at 194; Finder,

S., Inside the People’s Courts: China’s litigation system and the resolution of commercial disputes, inDispute
Resolution in the PRC, supra note 13, 63, at 69. (‘Chinese judges are particularly sensitive to the background of
the disputing parties and the social, political, and economic implications of their decisions. This often means that
local judges may favour the local party’.).
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The point should not be overstated. Asian systems vary significantly in this respect;
the Japanese seem to put a high premium on predictability and consistency, at least with
respect to substantive law.33 Whether status truly matters less in Western law than in Asian
law, or Western systems simply are less honest about the difference that status makes, is
an interesting question. Furthermore, even in American law, there are many open-textured
rules, which depend for their application on an analysis of ‘the totality of circumstances’.
Evidence law itself features one of those very prominently, the general authority of a
court to exclude even probative evidence because the costs of admitting the evidence
substantially outweigh the probative value.34 But one of the distinguishing characteristics
of Anglo-American evidentiary law, previously noted by Friedman, is ‘its (often vain)
aspiration to legalize evidentiary decisionmaking, to make of it a body of rules capable
of reasonably uniform application’.35 This aspiration arises from various sources. One of
them is the rights orientation of Anglo-American law that we have discussed above: If it
violates the rights of an individual to admit a given type of evidence in some circumstances,
it becomes important to try to articulate what those circumstances are. Another source is
a resistance to allowing fact-finders in different trials to come to conflicting findings with
respect to a recurrent fact; this resistance accounts in part for the constraints on scientific
evidence.36

Probability

As discussed above, the concept of probability plays a central role in the ‘rationalist’
models of adjudication presented by Twining. On the one hand, as Twining puts it, material
facts must be ‘proved to specified standards of probability or likelihood’. Thus, the Anglo-
American system features articulated—albeit verbally, and usually not numerically—
standards of persuasion such as ‘beyond a reasonable doubt’ and ‘more likely than not’.
And on the other hand, probability sets a limit on the fact-finding aspiration of the system:
‘The establishment of the truth of alleged facts in adjudication is typically a matter of
probabilities, falling short of absolute certainty’.

It is not only the standards of persuasion that the Anglo-American system defines in
probabilistic terms, but also one of the chief standards for admissibility, the definition
of relevance—as evidence that makes a material fact ‘more probable or less probable
than it would be without the evidence’. And much of the discourse about evidence is in
probabilistic terms.

The prominence of explicitly probabilistic analysis in the Anglo-American system may
be in part a product of the divided trial court. Given the separation of law determination and
of fact determination, the respective responsibilities of the judge and jury, there is a high
premium on articulating the degree of confidence that would justify a given outcome. But
the probabilistic focus has deeper roots as well. Probabilistic thinking is characteristically
Western, and perhaps most characteristic of English-speaking peoples. Yateset al. have

33 HALEY, J. O., 2002 Litigation in Japan: a new look at old problems.Willamette J. Int. L. & Dispute
Resolution, 10, 121, 133.

34 Fed. R. Evid. 403.
35 Anchors and Flotsam,supra note 6, at 1941.
36 For a fuller treatment, including a discussion of other sources of the aspiration to uniformity, seeid. at

1941–43.
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observed that Americans and Britons are far less likely than are most Asians to be
overconfident in their assessments of probability of accuracy—even though they are less
likely to be modest, more likely to think they perform favourably in comparison to their
colleagues. Americans are much less likely than Chinese to assert that a proposition is
true to a certainty. The disparity may reflect Chinese educational traditions that, relatively
more often, emphasized the emulation of masters rather than reaching conclusions on the
basis of what one might call primary analysis. Another reason for these results appears
to be that Americans and Britons express themselves more frequently, and are more
comfortable thinking, in terms of probability.37 This type of differential may account
in part for the horror that jurists from civil-law countries sometimes express about the
‘beyond a reasonable doubt’ standard—that it allows a conviction when there is some
acknowledged chance of error. To the common lawyer, used to thinking that 100% certainty
is unattainable, the concern smacks of naivete.

It appears, then, that the Anglo-American and Chinese systems have fundamentally
different approaches to the inevitable problem of dealing with uncertain facts in
adjudication. When litigants offer conflicting accounts of an event, the Anglo-American
system feels the responsibility of trying to determine what happened, and how the events
fit within the categories prescribed by law. The system recognizes that such disputed facts
cannot be determined with certainty, and so it prescribes levels of probability, or degrees
of confidence, that will justify a given outcome, for one party or the other. If the fact-
finder—itself an evocative term—has the requisite degree of confidence that a disputed
proposition is true, then that proposition is deemed to have been ‘found’ and is treated as
true; otherwise, the negation of that proposition is deemed to have been found. Similarly,
as Justice Cardozo is said to have commented, judges who may have had a great deal of
difficulty making up their minds write their decisions as if they are fully convinced.38

There is a puzzle here: Given the probabilistic orientation of the system, why does
the system not produce a probabilistic outcome? That is, instead of saying, ‘The plaintiff
is right and wins a judgment of $X,’ why does the adjudicative system not say, ‘The
probability is 2/3 that the plaintiff is right, so the plaintiff wins a judgment of 2/3× $X’?
One answer may be that in some situations the common law adjudicative system does issue
aruling that looks rather like, though is not identical to, this probabilistic one. For example,
a holding of comparative negligence—‘The accident was caused 1/3 by the plaintiff’s
negligence and 2/3 by the defendant’s negligence, so the plaintiff wins a judgment of 2/3×
$X’—does have the same baby-splitting aspect, though it is not explicitly probabilistically
based. And in some cases a plaintiff receives an award for loss of a chance of survival.
Nevertheless, it is generally true that, despite its probabilistic orientation, if the Anglo-
American system proceeds to final adjudication rather than settlement, it usually produces
aclear winner and loser rather than a probabilistic allocation. This, we suspect, results from
the Western tendency to believe that a proposition is either true or not true, even though
its truth may not be determinable to a certainty. The best we can do is determine which

37 YATES, J. F.et al. 2002 Probability judgment across cultures, in GILOVICH , T. et al., Heuristics and Biases:
The Psychology of Intuitive Judgment.

38 This reaction may reflect ‘hindsight bias’ on the part of judges—that is, once their decision is made it
is difficult for them to imagine a scenario that could have led to a different result. It may also reflect what
psychologists sometimes call ‘impression management’, which includes a tendency to avoid revealing doubt
about a position one has taken in public.
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party the probabilities favour, taking into account (as the assignment of the standard of
persuasion does) the relative social costs of erring in favour of the respective parties, and
then grant full judgment to that party. Thus, if an error in favour of the defendant is as bad
as an error in favour of the plaintiff, and it is 60% probable that the plaintiff is correct, then
we are best off awarding the plaintiff judgment for his full damages; any lesser amount
would present a 60% probability that his rights were not being fully vindicated.39

The Chinese, by contrast, are more likely to throw a blurring veil over the whole matter,
minimizing the importance of determining exactly what happened, finding truth in both of
two conflicting assertions, and avoiding discussion in probabilistic terms.

Holistic versus logic-oriented thinking

Compared to Asians, Westerners tend more naturally to engage in logic-oriented rather
than holistic thinking. Again, the difference should not be overstated. Anglo-American
juries often engage in holistic thinking by searching for the best story to account for all
the evidence,40 and in fact the system encourages them to do so by asking them to avoid
consideration of the evidence until the end of trial; this is one reason that probabilistic and
holistic approaches to evidence are not inconsistent.41 But the Anglo-American system is
set up to require judges to make atomistic judgments about evidence at the admissibility
threshold. And the system places a premium on logic. For instance, claims tend to be
broken down into multiple elements, which may be related conjunctively or disjunctively.42

Further, a case is set up by rebuttable presumptions, which may be represented as a form
of non-monotonic logic. A case may begin by presuming, in the absence of evidence, that
propositionA is true. The law may provide that ifB is true thenNot-A is presumed true—
and thatC will defeat the presumption.43 It may be true, as Justice Holmes said, that the life
of the common law has not been logic but experience. But the mechanics of the common
law have an important logical component.

The analytical Western style with its sharp categorical differentiations is more subject
to representation in linguistic terms than is holistic thought.44 As a result, Anglo-American
law makes ample use of language to instruct juries and to set out the elements of a claim,
charge, or defence.

4. The orientation of the juror

One reason for the presence of the jury system in Anglo-American law, as we have noted,
is that it has been regarded as a bulwark against state oppression. It may be that a lessening
in the perceived need for such a bulwark—along with a recognition of the costs of the jury

39 This is a point made in KAYE, D. 1982 The limits of the preponderance of the evidence standard: justifiably
naked statistical evidence and multiple causation.Am. B. Found. Res. J., 487.

40 See generally PENNINGTON, N. & HASTIE, R. 1988 Explanation-based decision making: effects of memory
structure on judgment.J. Exp. Psych., 14, 521.

41 See FRIEDMAN, R. D. 1992 Infinite strands, infinitesimally thin: storytelling, Bayesianism, hearsay and
other evidence.Card. L. Rev., 14, 79.

42 See FRIEDMAN, R. D. 1998 Logic and Elements.Notre Dame L. Rev., 73, 575.
43 Id.
44 NISBETT, supra note 8, at 211.
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system—accounts for the near eradication of the jury in civil cases in much of the common
law world.

Our discussion suggests another type of reason for why the jury system has taken
root in the common law system. It may be that Anglo-American culture is more likely to
generate among its people habits and customs of deliberation that will make them willing
and effective jurors.

On the one hand, a legal system using a jury needs people who will be intellectually
aggressive in some respects. They should be comfortable with controlling outcomes,
with selecting winners and losers. And they should be willing to speak their minds in a
group. Further, if the body is to be deliberative, it will help if its members are willing
to analyse evidence, to articulate alternative hypotheses, and to expose them to testing.
Anglo-Americans—raised in a culture priding itself for generating ‘free [people] of heart
and with tongue’—are more likely to have these characteristics than are East Asians.

On the other hand, if a legal system using a jury aspires to control the development
of the law, not simply to leave it to the jury to decide without guidance what a just
result is in the individual case, then jurors must be comfortable with the application of
broad principles to particular circumstances—even if the result is sometimes unappealing
in the given situation. And if the legal system wishes to set standards of persuasion in
such a way as to reflect judgments of the social value of various possible outcomes in
the face of uncertainty, then jurors must be comfortable with probabilistic thinking. These
characteristics, too, are more common in the West. Of course, Anglo-American juries do
not always follow instructions; sometimes they nullify the law in the particular case, and
arguably nullification is one of the valuable purposes they serve. But nullification is the
exception, not the rule. Jurors in the common law system usually seem to treat the job of
following the law as a worthy, serious, and attainable one.

It might appear that in one important respect the Anglo-American orientation is
particularly unsuited for the role of juror: Anglo-Americans are far less likely than
Chinese or Japanese to seek consensus in a group. But consensus is not necessary to
the concept of a jury (and in recent years it has been given diminished force in some
American jurisdictions). To the extent that a demand for consensus is incorporated into
the jury system, it may be, whether or not as a matter of design, an effective curb on the
individualistic orientation of the jurors. Furthermore, the fact is that Anglo-American juries
usuallyare able to reach consensus after a delay that is not deemed excessive. If consensus
is a demand of the system and it can be reached, it seems better for the system—especially
given that the jury is not an ongoing entity—that consensus be reached after an open debate
in which conflicting possibilities are aired and tested.

5. Feedback possibilities

Wehave focused largely on the influence of culture on inferential style, and of the influence
of both culture and inferential style on the litigation system. But as we suggested at the
outset, we must pay attention to the possibility of causation going in each direction. It is
hard to determine the deep forces giving people in certain cultures a greater individualistic
orientation than in others. We believe it is plausible that the nature of the Anglo-American
litigation system, with its emphasis on individual rights and the extensive powers it gives to
litigants and to jurors to control the outcome of a case, may not only have resulted from but
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helped shape the broader culture and the style of thinking that characterizes it. Especially
in the United States, there is a strong tendency to turn disputes into litigated matters. It
seems likely, then, that the anticipated outcomes and procedures of the litigation system
play a prominent role in guiding the thinking of members of the society when facing a
contentious situation.

Conclusion

We have suggested that if Twining’s rationalist model is supplemented by recognition of
the large role that individual rights play in the Anglo-American system, then that model
will better differentiate between the common law and Continental systems. And especially
as so supplemented, that model reflects modes of thought that are characteristic of Western,
as opposed to Asian and particularly East Asian, styles of thinking. Even if the rationalist
tradition is no more characteristic of Anglo-American systems than of Continental ones, it
is clearly more characteristic of Anglo-American systems than of most East Asian ones.
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